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CORRESPONDENCE. 



EVIDENCE — CIVIL CASE — TESTIMONY ON FORMER TRIAL, OF WITNESS ABSENT 

FROM STATE. 

Editor Virginia Law Register : 

There was a question of some novelty raised here in our circuit court, which 
may be of interest to readers of the Kegister. 

The circumstances were these : At the June term of the court a witness testified 
for the plaintiff, and was, when on the stand, examined and cross-examined. 
This trial resulted in a hung jury. At the next calling of the case, this witness 
was shown to have left the jurisdiction of the court soon after the first trial, and 
had not since his departure, and was not then, amenable to its process ; also that 
he could not be located, while so away, though diligent efforts had been made to 
do so. Through no fault of the plaintiff, the witness could not be produced, nor 
his deposition taken. It was then proposed to show what this witness formerly 
testified. Strenuous objection was made to this, and the following question there- 
fore wised : If a witness at a previous trial, between the same parties, was sworn, 
and there was opportunity to cross-examine, has since left the jurisdiction of the 
court, and after diligent search cannot be found, may, at a subsequent trial of the 
same cause, the testimony of such witness be given in evidence by parties present 
who heard him testify ? 

Had the witness died after the first trial, and before the second, there is no 
doubt that his previous testimony could be so proved. Leets Admr. v. Hill, 87 
Va. 497 ; Buck v. Hock Island, 97 U. S. 693 ; Carrieo v. West Va. Central & P. B. 
Co., 24 L. E. A. 50; Caton v. Lenox, 5 Band. 36; 15 Am & Eng. Ency. of Law 
(2d ed.) 316, 11 Idem, 524 ; 1 Greenleaf's Ev. sec. 163; 4 Minor's Inst. 871, and 
numerous authorities. 

But could this be done where the witness was simply absent from the jurisdiction 
of the court, and could not be found? There is no real difference between the 
two cases. Neither can be reached by the court, or the parties. " The principle 
or hardship is the same." Crary v. Sprague, 12 Wend. (N. Y. ) 46. The 
weight of authority in this country and England holds such evidence admissible 
in either case. There is no direct authority on the subject in Virginia, but text 
writers generally say such evidence is not admissible in Virginia. In 1 Green- 
leafs Ev. sec. 163 (15 ed. ), in the foot note, it is said that the fact that the witness 
is out of the State, even in civil cases, does- not authorize the admission of such 
evidence in Virginia, citing Brogy's Case, 10 Gratt. 722. I do not think this case 
is an authority against the admission of such evidence, and that here, in a civil 
case, such evidence is admissible. 

Brogy's Case was decided upon the authority of Finn's Case, 5 Band. 701, which 
latter case is a leading one on the subject in Virginia. Both of these were criminal 
cases. Judge Brokenbrough, though not called upon to do so, proceeds to state 
the law on the subject, both in criminal and civil cases. The witness Chandler, 
in that case, had ''removed from the commonwealth ;" whether he could not be 
found, and his deposition taken, does not appear. In the course of a learned 
opinion, this judge, after saying that, in a civil case, if a witness who has been 
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examined in a former trial, etc., is since dead, what he swore to on the former 
trial may be given in evidence, " for the evidence was given under oath ; and the 
party had opportunity of cross-examining him," decides, "But we cannot find 
that the rule has ever been allowed in a eriminal case ; indeed, it is said to be 
expressly otherwise." This disposed of the point before him, but he adds, " Nor 
can we find the rule in civil cases extends to the admission of the evidence formerly 
given by a witness who has removed beyond the jurisdiction of the country." 
This is the dictum upon which the evidence is said to be excluded in Virginia. I 
believe that all the judge here meant to say was, that the mere fact that the 
witness is out of the country, does not permit this evidence ; for it may be that 
his deposition can be taken. And this is a correct statement. If the deposition 
of the witness can be obtained, the reason for the admission of the evidence is 
wanting. The same reasons which had just been given for the admissibility of 
the evidence in case witness be dead, could be cited for the same purpose if he is 
out of the country, and cannot be found. At the former trial, every safeguard 
was thrown around the admission of the evidence ; " the great and ordinary test 
of truth" is not wanting; the testimony was given under oath, in a judicial pro- 
ceeding, in which the adverse litigant was a party, and where he had power to 
cross-examine. The witness offered to prove this former testimony has the same 
safeguards around his evidence. All that the law requires is had, in each case. 
In 1 Greenleaf s Ev. (16th. ed.) sea 163, and Burr W. Jones on Ev. sec. 345, 
this subject is fully treated, and such evidence held to be admissible. It is true 
it is not the best evidence. It is the best in the power of the party offering it, 
however, and this is all generally demanded. " It should appear there is no 
better evidence behind, and in the power of the party to produce" (Claiborne v. 
Parrish, 2 Wash. 143) before secondary evidence is admitted. This does fully 
appear. In many instances the best evidence is not obtainable, and secondary 
evidence received, and this is true in Virginia, as elsewhere; as in case of a lost 
deed, etc. 

In the case of Jackson v. Bailey, 2 Johns. (N. Y.) 20, the court, in speaking of 
the admissibility of such evidence in case of the death of the witness, gives reasons 
for its admission, which equally apply where the witness is absent. "What a 
deceased witness testified on a former trial, is only to be ascertained by the testi- 
mony of some person present, who knows and can remember his evidence, no 
record is kept of what witnesses swear in courts of law. This species of evidence 
is admitted, ex necessitate, and must be left to the sound discretion of the jury, 
under the direction of the court, to give it such weight as it merits." The testi- 
mony of an absent witness, who cannot be located, can be proved only in the same 
way. The true rule seems to be, that in all cases where the party has, without his 
own fault or concurrence, irrecoverably lost the power of producing the witness 
again, he should be excused from so doing, if there is at hand, his testimony 
already surrounded by all the ordinary tests of truth. 

This species of evidence is excluded in criminal cases because the constitution 
provides that in every criminal case, the accused shall be confronted with the 
witnesses against him, and hence this evidence is not sufficient ; though many 
States admit it in criminal cases. 

The circuit court here admitted the evidence. The case was finally disposed of 
in that court, and the Court of Appeals will not be given a chance to pass on the 
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question ; and the dictum in Finn's Case may never be reviewed by our higher 
court, and text writers will continue to put Virginia in a class by herself on this 
question. 

Further, a witness in such case need only state the substance of what was testi- 
fied by the absent witness. Caton v. Lenox (supra). The rule has been stated 
otherwise, and the witness, unless he could give the exact words of the absent 
witness, was disqualified. Warren v. Nichols, Mete 261, is one of these 
extreme cases. In Buck v. Rock Island (supra), the court says, that " if a witness, 
from mere memory, professes to be able to give the exact language, it is reason 
for doubting his good faith and veracity." A witness may also refresh his memory 
from notes made by him at the previous trial.* 

C. A. AjSHBY. 

Newport News, Va. 

PROCEEDINGS BY INTERROGATORIES AGAINST EXECUTION DEBTORS. 

Editor Virginia Law Register : 

I have had my attention called recently to a subject upon which your views in 
the Register would be much appreciated by the bar. By the Acts of 1897-98, 
p. 603, Pollard's Sup. p. 368, section 3603 of the Code of 1887, touching pro- 
ceedings by interrogatories to ascertain the estate of a debtor on which a fi. fa. is 
a lien, etc., is amended. 

One of the principal differences between the old and the new acts is that it is 
now necessary to procure the first summons to the execution debtor from the judge 
of the court of record from which the execution issued — a step entirely unneces- 
sary and putting the plaintiff to the trouble of hunting up the judge wherever he 
may be in his circuit, instead of obtaining the summons from the commissioner 
as formerly. In the country the judge-chase would at times equal in seriousness 
the debtor-chase. It would seem also that supplementary proceedings are now no 
longer to be had upon executions issued by, and control of which is retained by, 
a justice of the peace, because the new act limits the right to issue the summons 
to "the judge of any court of record from which the fi./a. issued." Nevertheless, 
compare sec. 3605, unamended : " . . . . or if the judgment be of a justice, 
to the court" of his county or corporation. The Act of February 14, 1900, chap- 
ter 352, Acts 1899-1900, giving county courts jurisdiction in scire facias proceed- 
ings or motions to revive judgments of justices, does not seem to affect the ques- 
tion. This, however, in any view of the case, is only incidental. 

Another material difference is that the former statute authorized the commis- 
sioner, in the event of a failure of debtor to file answers upon oath, to issue an 
attachment against the debtor. Under the amendment, however, he may only, by 
rule returnable to a future day, or, it is true, forthwith require the debtor to show 
cause why an attachment should not issue against him. Still there is no provision as 
to who is to issue the attachment in such case — the commissioner, the court, the 
judge in vacation, or the clerk. Yet every step of the proceeding should be 
made clear and placed beyond doubt. Courts are chary about arresting the citizen 
upon implied authority, and do not always incline to the "evident intendment" 
of the legislature. 

[* Finn'* Case Is approved in Montgomery v. OommonwtaUh, 3 Va. Sup. Ct. Hep. 118 
(Feb. 7, 1901), In an opinion by Phlegar, J.— Editor Va. Law Register.] 



